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Update Your Policies Now to Comply with ADAAA
By Kathryn L. Feldman
Partner
Labor and Employment Group
Ater Wynne LLP

If you thought you were up to 
speed on the Americans with Dis-
abilities Act, think again.
In the most sweeping change to 
employment law in more than a 
decade, the ADA Amendments Act 
of 2008 significantly expands the 
protections of the original ADA – 
to include more individuals with 
less severe impairments.  The new 
law took effect January 1, 2009.
The ADA is the federal law that 
protects disabled workers against 
discrimination and requires that 
their employers provide them with 
reasonable accommodations to 
help them perform the essential 
functions of their jobs.
Under the ADA, “disability” is de-

fined as (1) having a physical or 
mental impairment that substan-
tially limits one or more major life 
activities; (2) having a record of 
such an impairment; or (3) being 
regarded as having such an impair-
ment.

Over the past 18 years, the U.S. 
Supreme Court has construed this 
definition of disability very nar-
rowly.  The ADAAA overturns 
these court decisions and unequiv-
ocally states that the ADA is in-
tended to provide a “broad scope 
of protection.”

Substantially limits – In the 
ADAAA, Congress explicitly re-
jects the strict standard created by 
the U.S. Supreme Court and com-
mands a broad reading of the term 
“disability.”  The Equal Employ-
ment Opportunity Commission has 
been directed to issue new regula-
tions that will re-define “substan-
tially limits.”

The U.S. Supreme Court, for ex-
ample, had ruled that a qualifying 
impairment must restrict activities 
that are of “central importance to 
most people’s daily lives.”  The 
ADAAA requires only that an im-
pairment substantially limit a sin-
gle major life activity – regardless 
of whether it is of “central” impor-
tance.

Mitigating measures – The 
ADAAA clearly states that a deter-
mination of whether an individual 

is substantially limited in a major 
life activity shall be made with-
out regard to mitigating measures 
– medication, medical supplies, 
equipment, and other auxiliary 
aids or services.  This does not 
include ordinary prescription eye-
glasses and contact lenses.

Major life activities – Under the 
ADAAA, “major life activities” 
include (but are not limited to) 
caring for oneself, performing 
manual tasks, seeing, hearing, eat-
ing, sleeping, walking, standing, 
lifting, bending, speaking, breath-
ing, learning, reading, concentrat-
ing, thinking, communicating and 
working.

“Major life activities” also in-
cludes a new category -- the opera-
tion of “major bodily functions” 
like the immune system, normal 
cell growth, digestive, bowel and 
bladder, neurological and brain, 
respiratory and circulatory, endo-
crine, and reproductive functions.

Under the ADAAA, impairments 
that are episodic or in remission 
can be considered a “disability” 
if they would substantially limit a 
major life activity when they are 
active.  Documentary evidence of 
disability from a healthcare practi-
tioner is still required.

Regarded as disabled – To make a 
claim under the old law, an employ-
ee had to prove that an employer 
regarded the employee as being 
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substantially limited in a major life 
activity because of a qualified dis-
ability.  Under the ADAAA, the 
employee needs to demonstrate 
only that he or she was subjected 
to a prohibited action because of 
an actual or perceived physical or 
mental impairment – whether or 
not the impairment limits or is per-
ceived to limit a major life activity.
“Regarded as disabled” does not 
include employees with a minor or 
transitory impairment.  Employers 
need not provide reasonable ac-
commodations to employees who 
are “regarded as disabled” unless 
those individuals also satisfy an-
other part of the three-part defini-
tion of a disability.
In addition, under the new 
ADAAA, employees who were 
not considered disabled before will 
now be protected.  Consequently, 
employers will need to document 

and engage in the interactive and 
accommodation process with 
these employees. Accommoda-
tions must be offered only when 
they are reasonable and do not im-
pose undue hardship.  Documen-
tation of a legitimate interactive 
process will provide an employer 
– if faced with a lawsuit -- with an 
important defense.
Reasonable accommodations can 
include acquiring certain equip-
ment, adjusting exams, training 
materials or policies, providing 
qualified interpreters, reallocating 
nonessential job functions, permit-
ting part-time or modified work 
schedules, and reassigning em-
ployees to equivalent vacant posi-
tions.
Healthcare employers should re-
view the policies and practices that 
govern their interactive process 
and revisit the essential functions 

of jobs to determine which core 
responsibilities may require ac-
commodations under the ADAAA.  
They should review their forms to 
reflect changes, review handbook 
policies, train supervisors and 
managers, and anticipate the pend-
ing EEOC comprehensive regula-
tions in 2009.
Many claims will likely be filed in 
the wake of the ADAAA.  Protect 
yourselves by anticipating these 
changes -- and making them part 
of your policies and practices.

Kathryn L. Feldman is an employ-
ment lawyer in the Seattle office of 
law firm Ater Wynne LLP (www.
aterwynne.com), where she devel-
ops preventive strategies to help 
employers create a loyal workforce 
and avoid litigation.  For more 
information, contact her at (206) 
623-4711 or klf@aterwynne.com.
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We believe a great lawyer is a creative thinker

who helps employers build and protect their

business while

empowering their

workforce. That’s our approach. We partner

with clients to develop employment policies

and strategies that prevent problems and drive

results. At Ater Wynne, we do more than give

legal advice. We give you confidence in your

hire power. Contact Kathy Feldman, Seattle,

klf@aterwynne.com or Stacey Mark, Portland,

sem@aterwynne.com.
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