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2009 Joint Commission: Implementing the New Conduct Standards

By Greg E. Montgomery
Healthcare Attorney and Partner
Miller Nash LLP

The 2009 Joint Commission stan-
dards recognize “[d]isruptive be-
havior that intimidates others and 
affects morale or staff turnover can 
be harmful to patient care.”  Ad-
dressing members of the hospital 
governing body, senior hospital 
management, and officers of the 
organized medical staff as “lead-
ers,” the 2009 Joint Commission 
standards provide:

“Leaders must address dis-
ruptive behavior of individu-
als working at all levels of 
the organization, including 
management, clinical and 
administrative staff, licensed 
independent practitioners, 

and governing body mem-
bers.”

To this end, the new Joint Com-
mission leadership standards re-
quire hospitals to have a written 
code of conduct defining accept-
able, disruptive, and inappropriate 
behaviors, as well as a process for 
managing inappropriate behavior.  
The Joint Commission standards 
suggest that any conduct code ad-
opted for the medical staff comple-
ment and support existing conduct 
codes for nonpractitioner staff.
Drafting the conduct code
There is no single correct conduct 
code.  However, some basic prin-
ciples should be considered in cre-
ating or updating a conduct code 
to conform to the 2009 Joint Com-
mission standards.  The following 
suggestions, based on experience 
with corrective action procedures, 
primarily address medical staff 
conduct codes.
1. Keep it simple.  The required 

conduct code need do only two 
things: (1) define acceptable 
and unacceptable behavior in 
easily understood terms with 
some illustrative examples; 
and (2) establish a clear pro-
cess for reporting, investigat-
ing, and addressing incidents 
of unacceptable behavior. 
Extensive policy statements, 
statements of general prin-

ciples of the conduct code or 
commitments to implement 
various laudable goals in the 
future often simply create 
fodder for legal debate in the 
course of any corrective-action 
proceeding.

2. Keep it flexible.  Any con-
duct policy should allow the 
response to a reported inci-
dent of unacceptable conduct 
to be crafted to fit the nature 
of the incident, the person(s) 
involved, and any history of 
similar incidents.  Everyone 
has the occasional bad day.  
Keep open the option of deal-
ing with such occasions infor-
mally.  Every reported conduct 
incident should not necessarily 
trigger step one of a multistep 
progressive response program.  
At the same time, reserve the 
ability to go directly to correc-
tive action should the conduct 
and situation warrant such a 
response.

3. Preserve your immunities.  
Courts have been dealing with 
disruptive-conduct cases for 
decades because physicians 
who are subject to corrective 
action based on unacceptable 
conduct regularly sue everyone 
involved in the process.  Gen-
erally, medical staff bylaws, 
state law, and federal law pro-
vide immunity from civil dam-
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age actions for hospitals and 
members of the medical staff 
who participate in any correc-
tive action taken with respect 
to a practitioner.
These immunities are gener-
ally conditional.  To apply, 
they may require, for example, 
that all actions were in good 
faith, or that certain procedur-
al rights were provided to the 
practitioner before any adverse 
action was taken.  When you 
have completed your code of 
conduct, confirm that follow-
ing it will lead you to, and not 
away from, available immuni-
ties.

Implementing the conduct code
The best possible code of conduct 
is of little value without consis-
tent, disciplined implementation.  
In our experience, three areas are 
particularly critical.

1. Investigation.  The inquiry 
should focus on facts:  (a) what 
the actor did or said; (b) the 
statements or conduct that the 
actor was responding to; (c) 
the effect of the actor's state-
ments or conduct on those 
present; (d) the history of the  
statements or conduct.  While 
easier to obtain, descriptions or 
opinions such as "the actor be-
haved like a jerk" are consider-
ably less helpful.

2. Documentation.  Accurate and 
complete documentation of re-
ported incidents of inappropri-
ate conduct is essential.  The 
intent of the required conduct 
code is to reduce incidents of 
behavior that can be harmful 
to patients.  Thus, in addition 
to the facts of the incident, it 
is important to document any 
actual or potential impact on 
patient care.

3. Accountability.  Too many per-
formance improvement plans 
or personal conduct codes suc-
cumb to the "file and forget" 
syndrome.  Any plan or per-
sonal conduct code intended 
to improve an individual's be-
havior should clearly establish 
who is responsible for ensur-
ing adherence to all plan ele-
ments, both by the individual 
whose conduct precipitated the 
plan and by any others who 
are required to participate in 
achieving the objectives of the 
plan.  The consequences of 
noncompliance with the plan 
or personal code requirements 
should be clearly stated and 
the individual responsible for 
ensuring compliance should 
be required to promptly report 
any noncompliance to those 
with authority to act on the in-
formation.

206.622.8484

Your healthcare business operates in a complex environment. Miller Nash’s 

team of healthcare attorneys has the specialized knowledge and depth of 

experience to help successfully navigate the constantly changing issues and 

challenges you face.

Please contact:  Bob Walerius  |  bob.walerius@millernash.com

Specializing in: Regulatory Compliance  |  Board Governance  | 

Physician Credentialing  |  Fair Hearings  |  Labor and Employment  |  

Joint Ventures  |  Physician Recruitment & Contracting  |  Real Estate

Count on
our healthcare 
law solutions.



The new Joint Commission stan-
dards are premised on the belief 
that an environment of teamwork 
and respect for others fosters qual-
ity and safety in the delivery of 
health care services.  Creating and 

enhancing such an environment 
should be the goal in drafting and 
implementing the required code of 
conduct.
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